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COMMENTS OF ROBERT M. TOPOL SKI

| am a customer of Comcast Corporation, subscribing to both their High-Speed
Internet service as well as a mid-level television package. | am one of the Comcast
customers whose testimony appears attached on the original Free Press petition as |
directly observed, researched, and documented the Comcast interference with Peer-to-
Peer (P2P) File-Sharing protocols.

A central issue in this case is the fact that Comcast failed to notify its users in any
way, form, or manner that it was degrading or would begin to degrade the ability of users

attempting to share their files with other users over Peer-to-Peer (P2P) networks.



When first caught tearing down uploading connections, Comcast repeatedly
denied it. For example, this was the account of Marguerite Reardon of CNET News.com
in August, 2007:

But when | spoke to Comcast spokesman Charlie Douglas earlier today,

he flat-out denied that the company was filtering or "shaping" any traffic

on its network. He said the company doesn't actively look at the

applications or content that its customers download over the network. But

Comcast does reserve the right to cut off service to customers who abuse
the network by using too much bandwitith.

A few weeks later, the Electronic Frontier Foundation (EFF), responding to
inquiries they have received, elicited another denial from Comcast, as summarized by
EFF Staff Technologist Seth Shoen:

On Wednesday, we spoke with Comcast to try to find out what was going

on in this case. Comcast assured us that, while it does do some kinds of

network management on its residential network, it isn't deliberately

blocking, degrading, interfering with, or discriminating against particular

protocols or kinds of traffic. (This is consistent with what Comcast told the

press in August when these allegations were widely raised.) The company
said that it isn't using network management techniques that are designed

to disrupt anyone's use of BitTorrent (or any other applicatfon).

Of course, these words — which were interpreted as outright denials by people
who professionally report on news and technology — changed as both the Associated
Press and the EFF proved that the allegations against Comcast were true. The latest
position, delivered February 25, 2008 before the En Baacing of the Federal

Communications Commission, comes from Comcast Vice-President David Cohen. In his

statement, he says in so many words, that Comcast has always told its customers that it

! Comcast denies monkeying with BitTorrent traffic, CNET News.com, August 21, 2007 4:52 PM PDT,
http://builder-news.com.com/8301-10784_3-9763901-7.html

2 Comcast and BitTorrent, EFF Deeplinks Blog, September 13, 2007,
http://www.eff.org/deeplinks/2007/09/comcast-and-bittorrent



throttles BitTorrent uploads. But since some failed to understand us, we reluctantly
spelled it out again:

For years, our written usage policies have informed customers that our

Internet service is a shared resource and that we manage our network to

ensure as high a level of performance for all users as possible.

Nevertheless, in the interest of creating an even greater transparency in

this area, almost a month ago we revised our Acceptable Use Policy and

Frequently Asked Questions that pertain to network management posted

them on our Comcast.net website

Cohen’s version of events is interesting, but it ignores the fact that Comcast flat-
out denied taking the actions that it now says consumers should have known it was taking
or would take in the future. Furthermore, this latest revision of the Acceptable Use
Policy — which had not changed in over a year — was posted without any announcement
to users in electronic mail, or by the US Postal service, or by any other means that would
legally or reasonably qualify as Notice.

The revised notices were posted either on Janudtpes6". Weeks before, |
had configured my own webpage monitoring tools to monitor those pages for changes, as
| expected changes might come prior to the FCC hearing, and | wanted to ensure that |
would see them. Several days after they were posted, | became concerned because it
appeared that nobody else had noticed that new Terms of Service (TOS) documents had
been posted. | checked the official forums on Comcast.net and the unofficial Comcast

forum on DSLReports.com. At that point, | alerted Marvin Ammori of the changes and

the lack of notice, and he posted a blog érttrst was picked up with interest by

3 Statement of David L. Cohen, Executive Vice President, Comcast Corporation, FCC Public En-Banc
Hearing on “Broadband Network Management Practices,” Cambridge, MA February 25, 2008, as filed in
ECFS at http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519844216

* Comcast New Terms of Service: Recipe for Discrimination, SaveThelnternet Blog, February 6, 2008,
http://www.savetheinternet.com/blog/2008/02/06/comcast-new-terms-of-service-recipe-for-discrimination/



commercial and amateur news-reporting sites (Google finds 2,180 pages as of the time
that | write this?.

Yet, Comcast had the gall to lie about this as well, telling members of the press
that millions of customers were informed and that the Free Press was being less than
accurate, as reported by Chloe Albanesius of Ziff-Davis:

[Comcast spokeswoman Sena Fitzmaurice] said there were

"millions of customers" who were greeted by a notice of the updated

policy when signing onto to Comcast.net. "For Free Press to suggest that

we didn't publicize [the new rules] to our customers is inaccurate.”

Please remember that nine days had passed since Comcast revised those
documents, and not one customer or member of the press found these changes
noteworthy enough to post anywhere on the Internet. The SaveThelnternet blog was the
first to publically mention it on February'6 Given the public and customer interest in
this situation, how is it possible that out of millions of notified customers, not one felt it
worthwhile to mention it anywhere? Only after SaveThelnternet alerted the public, did
the number of pages mentioning the change jump from zero to over 2,000!

| did attempt to set the record straight by sending a message to Ms. Albanesius
with evidence proving that Comcast did not mention anything on the main Comcast.net
page until after members of the press started asking ahduwill attach that message

and evidence to this filing.

® Google Search Results: Personalized Results 1 - 100 of about 2,180 for new|revise|change tos|"terms of
service" bittorrent|p2p comcast intitle:Comcast
http://www.google.com/search?g=new%7Crevise%7Cchange+tos%7C%22terms+of+service%22+bittorren
t%7Cp2p+comcast++intitle%3Acomcast

® Comcast Clarifies Things Users Cannot Do, PC Magazine (pcmag.com)
http://www.pcmag.com/article2/0,2817,2258076,00.asp

" Personal email of Wednesday, February 13, 2008 to Chloe Albanesius from Robb Topolski (myself)
entitled Comcast's Statement Regarding Customer Notice Does Not Match the Evidence (attached)



| am leveling the ironic charge that Comcast posted a public notice in a nefarious
attempt to keep these changes a secret. However, the facts above do fit the charge. The
motivation is to make it appear to the FCC and others that Comcast was simply
performing in a manner consistent with its terms of service. When they were caught,
again, they then compounded their deception with another lie that millions of customers
were notified. The charge fits the pattern of corporate dishonesty and secrecy that has
pervaded this entire episode. As you ponder the evidence before you, | urge you to
remember the veracity of Comcast’s statements, and assign their testimony with the

weight that seems “reasonable” under the circumstances.

/sl Robert M. Topolski

Robert M. Topolski
As a private individual and
customer of Comcast Corporation
2345 SE 5% Avenue

February 27, 2008 Hillsboro, Oregon 97123-8145
(503) 407-4499
robb@funchords.com



Robb Topolski

From: Robb Topolski [robb@funchords.com]

Sent: Wednesday, February 13, 2008 6:30 PM

To: ‘chloe_albanesius@ziffdavis.com'

Cc: ‘Marvin Ammori'; 'news@dslreports.com'

Subject: Comcast's Statement Regarding Customer Notice Does Not Match the Evidence
Attachments: http---www6.comcast.net-a- - Google Search 20060208 024400 GMT .jpg; Comcast.net Home

Google Cache 20080205 140605 GMT.jpg; Comcast.net Home Live 20080208 024500

GMT.jpg

L) [ U I

http---www6.comcaComcast.net Home Comcast.net Home

st.net-a- - G... Google Cache ... Live 20080208...
Chloe,

My name is Robb Topolski and | am a customer of Comcast Corporation. | am among the first
people to document the interference of Peer-to-peer file transfers on the Comcast network.

| just read your article http://www.pcmag.com/article2/0,2817,2258076,00.asp entitled
Comcast Clarifies Things Users Cannot Do.

Another reporter mentioned to me that a Comcast spokesperson claimed that the company
alerted users to the change on the front page of Comcast.net. | don't know why such
claims still shock me, but they do. Fortunately, | was able to dig up evidence to the
contrary.

Recall the timeline:

On January 25th, Comcast replaced the documents on its Terms of Service (TOS) page with
new versions.

On February 7th, Marvin Ammori reports that Comcast changed the TOS documents without
notifying users, and gives a critical review of their contents.

On February 7th and 8th, Comcast tells reporters that Customers were notified on
Comcast.net. Quoting your article,

[Comcast spokeswoman Sena Fitzmaurice] said there were
"millions of customers" who were greeted by a notice of

the updated policy when signing onto to Comcast.net.

"For Free Press to suggest that we didn't publicize

[the new rules] to our customers is inaccurate.”

It is simply not true.

I logged on to Comcast.net several times between January 25th and February 7th. | was
modifying some personal web pages that are hosted on their server. | also accessed the
site as a visitor on January 28th.

| looked carefully for any notice of the change. | also searched Google, which indexes
the Comcast.net site.

When told by the reporter that Comcast was claiming that they had notified users on the
Comcast.net site, | immediately checked the site. Indeed, there now was a story posted
about 2/3rds down the page.

| then went back to Google, and pulled up a cached version of the same page. The cached
version was recorded by Google when their spider visited the site on February 5th. Guess
what? No story about any TOS changes.



This is an important point to me, because Comcast's claim that a notice was posted makes
FreePress.org and Marvin Ammori look publicly foolish -- and | am their source for the
claim that Comcast customers were not notified.

So, please note these pictures attached:

1. http---www6.comcast.net-a- - Google Search 20060208 024400 GMT.jpg

Above is a snapshot of the search | did in Google. There is a typographical error in the
year (20060208 should be 20080208).

2. Comcast.net Home Google Cache 20080205 140605 GMT.jpg

Above is a snapshot of the Comcast.net page as recorded by Google at the date and time
indicated by their spider.

3. Comcast.net Home Live 20080208 024500 GMT.jpg

Above is a snapshot of the Comcast.net page as it looked after FreePress.org reported that
it had quietly changed the TOS documents.

| hope this settles the matter.

Please feel free to distribute this letter and those images as you see fit. The
reputation of good people do not deserve to be smeared by dishonest PR tactics.

Sincerely,

Robert M "Robb" Topolski
robb@funchords.com
503-407-4499

PS: | am copying Marvin Ammori of Freepress.org on this message, as well as Karl at
DSLReports.com -- the blog which has documented every twist and turn of this issue since
since | first reported it back in May. They, likewise, may redistribute my statement and
these images as they see fit.
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Comcast Clarifies Things Users Cannot Do 2/27/2008 12:01 P

Comcast Clarifies Things Users Cannot Do
ARTICLE DATE: 02.08.08

By Chloe Albanesius

Comcast quietly updated its acceptable use policy (AUP) this week to further explain its policies regarding
bandwidth consumption, a move Free Press quickly criticized as Comcast publicizing its discrimination.

"The acceptable use policy was made more
clear and easy to understand for our customers," Comcast spokeswoman Sena Fitzmaurice said Friday.

Comcast came under fire last year when it was revealed that the provider was cutting off bandwidth hogs, but
not telling them how much bandwidth use Comcast actually allowed. The cable provider was later accused of
cutting off access to file-sharing networks; an issue the Federal Communications Commission (FCC) is now

investigating.

Comcast has maintained on both issues that it reserves the right to manage its own network. Customers who
find themselves cut off unexpectedly would have to be sending the equivalent of 256,000 photos a month, 13
million e-mails every month or 18,000 emails every hour, every day, all month, Comcast said. On P2P use,
meanwhile, Comcast admitted to "delaying" file-sharing traffic during peak hours, but denied ever cutting off
P2P access.

Comcast's previous AUP included a paragraph that prohibited activity that would "cause a performance
degradation.” It also warns customers not to "exceed the limitations that are now in effect or may be
established in the future.”

Art Reisman outlines the tradeoffs ISPs must take to solve the BitTorrent situation.

The updated AUP does not add anything particularly revelatory, but includes some more tightly worded paragraphs on
Comcast's network management and bandwidth restrictions.

Comcast "reserves the right to suspend or terminate service accounts where bandwidth consumption is not
characteristic of a typical residential user," the revised policy reads.

Activities that could eat bandwidth include numerous or continuous bulk file transfers, the use of FTP,
peer-to-peer applications or newsgroups, the policy continues.

Users are also not allowed to create an "overly large burden on the network." Those who do not comply will be
cut off or asked to upgrade their accounts.

"Comcast may also provide a version of the service with different speed and bandwidth consumption
limitations," the policy reads.

Free Press, the interest group that filed a complaint with the FCC regarding its P2P activity, said the updated
policy "now admits to curbing users' access to innovative services."

"Comcast's new restrictions remove any doubt about who the cable and broadband giant is looking out for —
and it's not the customer," Marvin Ammori, Free Press general counsel, wrote in a blog post. "The bottom line
is, we can't trust Comcast — or any other Internet service provider — with the future of the Internet.”

Free Press also criticized Comcast for not publicizing the changes made to its AUP. "Comcast's radio silence
on these changes speaks volumes," Ammori wrote. "After all, why publicize a limited and throttled service
when you are pitching unlimited Internet access to our customers?"

Fitzmaurice said there were "millions of customers" who were greeted by a notice of the updated policy when
signing onto to Comcast.net. "For Free Press to suggest that we didn't publicize [the new rules] to our
customers is inaccurate.”

Last month the FCC requested that Comcast respond in writing by January 25 regarding the P2P accusations.
"We will be filing a response in the public notices this Wednesday," Fitzmaurice said.

Copyright (c) 2008Ziff Davis Media Inc. All Rights Reserved.
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